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Mediation Basics for Biotech: How to Transform Your Negotiation
It’s no secret that biotech start-ups can have a tough time getting off the ground. Like all start-ups, young biotech companies can run into a number of unforeseen problems. There could be questions regarding the ownership of the company, and who of the founders owns what percent of the business. There are often disagreements or tensions around who is most important to the business in terms of what they initially contributed, with such tension exacerbated over time when one owner or partner may not appear to be working as hard as the other or when personality and working style differences get in the way. There could also be a number of concerns over the roles of the founders, and disagreements over their new responsibilities and the skills needed as the start-up grows and encounters new needs and challenges.

Of course, these are only the beginning of the questions that a small business needs to answer. Others include employee compensation, funding, a business plan, location and rent. Some companies will need to apply for different certifications and file certain applications depending upon the company’s focus. It’s enough to make your head spin, and certainly enough to keep the founders up at night, working or worrying.

If that’s the bad news, then here’s the worse news: biotech companies are even more at risk to fall into traps that could prevent them from success. Biotech companies, which specialize in anything from making drugs in yeast1 to gene therapy2 incur higher costs for product development and R&D than many other industries. Venture capitalists expect such costs and understand the need to have such costs clearly articulated in seeking funding.  But the difficulties and sometimes killing blows lie in getting enough capital to be able to stay afloat during times of unforeseen dilemmas. 


Start-ups know all too well the ideaphoria high and excitement when the creative juices are flowing.  But what are these unforeseen dilemmas? One that is fairly common is a legal dispute over intellectual property. Biotech companies understand that IP is a large part of their business, and a large part of their competitive advantage. Whether intentional stealing or otherwise great minds thinking alike in other places, IP theft is very worrisome to businesses of all shapes and sizes, and is especially relevant in the biotech field.Not only is it harmful to businesses to have their IP acquired from a financial standpoint, but also in many ways it can feel very personal to the founders, as if they were being stripped of their identity, especially when their identity is defined by their ideas, which are manifested in their product.  

IP protection is important to companies, especially smaller companies, because it helps secure a large part of how they differentiate their business model or product from other companies, especially larger ones. IP protection is also important for larger companies because it prevents smaller companies from copying a product and then undercutting the cost. Because it is so important, it is taken very seriously, and a lot of time and money can be spent trying to obtain and maintain IP protection. 

Even with this protection in place, IP disputes are not uncommon, and can spell doom for many start-ups. IP disputes can arise for a number of reasons, but the end result is often a long, expensive process that threatens small businesses in a number of ways. First, some small businesses have not considered the need for a lawyer or patent attorney, and finding the right one can take time and energy. Second, many small biotech companies are forced to scramble to get funds to pay legal experts to represent them in the dispute, which is hard when so much money is needed for other operations. Also, an IP dispute is always emotionally taxing, especially for the owners and especially when the company is young and small. Indeed, IP disputes can beg the question about the long-term existence of the business generally.

Historically and customarily, an IP dispute is dealt with either through litigation or through arbitration.  In litigation, a judge or jury decides the outcome and who is right and who is wrong after applying the law as they interpret it to the facts as they determine them. An IP litigated process usually lasts many months and years and is very expensive in legal fees and litigation costs related to discovery, experts, witnesses and trial motions. The trial itself often lasts weeks thereafter.  In arbitration, an attorney or retired judge hears the matter, as presented by counsel, and renders a binding decision based on the evidence presented, again interpreting the law as he or she sees it and applying that law to the facts as he or she determines them. The difference is that arbitration is less formal than court, and parties will choose their arbitrator or panel of three arbitrators.  The primary benefits are that it is faster and does not take weeks to try the case.  On the other hand, it can also have a significant cost related to similar litigation trial preparation, but because it does not take place in the courthouse, there is greater flexibility on time and rules of evidence. Hence, it is one of the various choices of dispute resolution under the term “Alternative Dispute Resolution”.  
Other reasons for choosing a litigation over an arbitration route are that businesses are not aware of options other than litigation, patent attorneys are litigators by training, there is a perception that a decision rendered by a judge is final, which often is not as IP rulings in particular are often appealed.  And the judges and juries who decide these cases are often not well-versed in the many technical aspects of the companies’ claims, product and way of doing business.  Another reason why a business may place a matter in litigation is a desire to be “on the record” for the future if the judge’s ruling becomes a written legal opinion, although many decisions by judges never become case law, and indeed many cases are never decided by either judge, jury, or arbitrator because there is often a compromise struck by the respective attorneys at the last minute or “on the courthouse steps” when the parties on both sides often seek to avoid at the last minute a final litigated outcome because of the unpredictability of the ruling. 

Both litigation and arbitration can be useful, however,  when one side of the dispute is unwavering in their positional stance and demands the dispute to be resolved in on their terms without compromise.  Litigation can be useful as a strategic measure to bring parties to their senses about the reality of the situation and thus bring them to a more willing negotiation posture or bring parties to the negotiation table when they realize they will not necessarily get their way when the other side puts the dispute in issue through litigation and files their legal view of the case in their initial pleadings. Either way, there is usually a great financial cost once pleadings have been filed and papers have been served, not to mention a fueling of the adversarial frame of mind and an intensification of  the win-lose stance.  Using litigation tactically often requires great resources. 

Other drawbacks of resolving disputes through litigation, or even arbitration to some degree, are manifold.  The process is long and expensive, and could be a killer for new start-ups. It is also proven to be difficult to get, keep and sustain a business when a small company is accused of IP theft soon after its creation. Because of these reasons and others, small businesses could also become intimidated by the court system, and reach a settlement they are unhappy with or capitulate to a settlement that haunts them and leaves them embittered for years  Most importantly, however, the greatest drawback is relinquishing control of the matter to the litigation process, which is adversarial by its very nature.  Unpredictable outcomes and rulings that fail to take into consideration all the factors and nuances important to the business such as how interactions transpired and who said what to whom and the behind the scene emotional costs to the business because courts are prohibited in hearing such information due to the limited scope of a court’s jurisdiction and strict rules of evidence.  So having one’s “day in court” is often only a fantasy in the real litigation world in which we live today. 

IP companies and attorneys until recently have often chosen either litigation or arbitration depending upon factors such as the type of case, strength of the law, strength of the witnesses and facts and the amount of money sought.  Even when attorneys counsel their clients that it will cost them a lot of money, biotech owners say proceed, often because they believe it will be easier if the attorneys handle it, little do they realize what their attorneys and the litigation process will require of them. But litigation or arbitration are not the only options of choice and indeed may not be the best options for resolving disputes faced by biotech start ups.  In fact, they may even be harmful options, putting companies out of business and destroying affected working relationships in the process.  
Thankfully, there is another way to resolve an IP dispute, or any other type of dispute that a small biotech business may face. The other, and possibly best solution, is mediation; more specifically, Transformative Mediation.  Transformative Mediation is another option under the ADR umbrella and is a strong option as an alternative to litigation and arbitration.  Stated generally, mediation is a process for people who are in a dispute or who are in conflict with each other to have a facilitated discussion about the dispute and various ways that it might be resolved. The parties then decide how it will be resolved.  Transformative Mediation is a process geared to intervene and assist parties who are hostile and adversarial or unreasonable and stubborn.  Often the parties’ goal of mediation is to attempt to settle a dispute, without the cost of litigation or arbitration. Mediation can  occur at any time in a dispute or conflict, either early on when it is beginning to brew or months or years later when parties have already entered into the litigation process. Ideally it occurs before all the parties have expended great resources on adversarial processes. But even courts recognize the significance of mediation and parties may also file a Motion for Mediation and ask the court to order the process. If and when the participants reach an agreement through mediation, this agreement is typically reduced to writing and is signed by the parties, and is legally binding.  Transformative Mediation is a style of mediation that allows a very full discussion of all issues that the parties believe are important with a focus on a fuller understanding and informed decision making. The mediator’s goal is to help change the dynamic and the quality of the interaction, which will naturally lead the parties into a resolution, settlement, or agreement on their terms, with terms that work for the situation. Mediated agreements typically are longer lasting and have more buy in by the parties than litigated outcomes.  Indeed, for parties using or choosing Transformative Mediation, research (SOURCE) shows that participants are also more satisfied with their mediation experience because they were not forced into anything and had a full opportunity to air their views and ask many questions seeking the information necessary for a more fully informed decision3.  A Transformative Mediator is proactive and believes that what the participants want most is to speak and be heard and to be respected and to get the conflict behind them in a way in which they get to the real issues, are not taken advantage of and preserve their integrity as well as their resources. Parties report more fairness in their mediated outcomes, even when  they may appear to others to be unbalanced. There is usually more agreed upon in mediation other than dollars and cents.  

Mediation, especially when practiced through a transformative approach, is a favorable means to resolve conflict because it offers a variety of benefits. Not only does mediation’s third party mediator have an ethical obligation to be neutral towards each client and free from bias , a Transformative Mediator promises to be “multi-partial” for both or all clients in the mediation.  The mediator thus works proactively for and with both clients so they can each get clearer about the origins of the conflict, the barriers and potential ways to change or resolve or settle the situation.  The mediator focuses on confidentiality, which means that the mediator will not relay any of the discussion heard or engaged in by the parties during the mediation to anyone outside the mediation process, including court systems or law practitioners. The clients, however, can speak freely about what happened during mediation to anyone and are encouraged to seek any other experts they desire if they are looking for advice or information that the mediator does not have.  Parties may also create their own process agreements regarding confidentiality of trade secret discussions or other protected information. Parties in mediation may also bring legal counsel to the mediation (if both parties agree to their attendance) if they so choose, which can be helpful to parties who feel as though they would like legal support, especially in specific areas that require legal expertise, such as patent law.   Mediation is very flexible and tailored to the case process. 



Mediation also is helpful to small businesses because it can alleviate pressure, both financially and in terms of time. This is perhaps one of the most defining reasons why businesses choose mediation.  The amount of time, emotional energy, mood shifts, exhaustion and anger that are part of a litigated process or are part of unresolved serious conflict can cripple a small business. Mediation, and especially Transformative Mediation, can meet these consequences directly. In mediation, the parties and mediator typically meet in a conference room for a half day or whole day and work to resolve the matter.  Mediation is also private and can help the parties to save face, which is always an attractive quality when dealing with the pressures of conflict.  

The really nice aspect, on top of all of this, is that mediation saves businesses a lot of money while changing the negative experience of the conflict or dispute to one that is more positive is cheaper than other options for dispute resolution, and it is not as long a process as the alternatives. This makes mediation ideal because it allows small businesses more time to go through the dispute with minimal impact to the continuation of standard business operations. Mediation is also a less adversarial environment, so it is a good route to take if both clients want to continue to have a good working relationship. That is not to say that mediation participants are always less adversarial. Indeed, there are no requirements to play nice in mediation, or to speak reasonably and act rationally at all times.  There is no requirement to collaborate. But the fact is that most people in disputes and conflicts, when they are given the chance with a skilled professional mediator to engage in a dialogue that is facilitated by the multi-partial mediator, emerge from the embers, better for the experience. 


A common question about mediation’s role in IP disputes is whether or not they could really work at all. Often times, the IP cases in the news, such as the iPad case between Apple and Japanese company Fujitsu, seem natural candidates for litigation because there is a lot of money to be spent on litigation, such expenses are expected business expenses, the legal issues are many, with the need to have the court narrow many of the issues through ruling on various motions and with the need to a lot of discovery of documents and information both of which provide a more manageable case. However, even then, mediation may be the perfect venue for the main stakeholders who can then discuss how they evaluate their respective cases and for the real parties at interest to face each other and discuss their views of the situation and what they believe should happen.  A mediator can be enormously helpful.  
And as for all those disputes and lawsuits that go unnoticed by the media, they are certainly able to be mediated.  In fact, the World Intellectual Property Organization (WIPO) has already publicly recognized mediation as a form of dispute resolution, and even has its own mediation and arbitration center.4 In terms of settlement rates, the WIPO center claims a 73% settlement rate using mediation, as opposed to a 58% settlement rate for arbitration.5
To understand what mediation can do for a small business, what follows is a summary of a biotech case that the WIPO referred to mediation. Here is a short excerpt:

“A French and a German company entered into a collaboration agreement for the development of a human antibody for the treatment of a major disease. Two years later, a US corporation acquired the French company. Alleging that the US corporation shortly thereafter caused certain payments required under the collaboration agreement to be withheld, the German entity filed an action for breach of contract against the US corporation in a district court in the United States. The US corporation filed counterclaims of rescission and breach of contract against the German company. After more than one year of court proceedings, the parties accepted the suggestion of the judge to submit their dispute to mediation and filed a joint request for mediation with the Center…

The mediator conducted meetings with the parties in the United States. As a direct consequence of the facilitative role played by the mediator in the course of the case, the parties settled their dispute six months after the commencement of the mediation.” 6
From this example, it is clear that mediation can be applicable to those across cultural boundaries as well.  Clearly too, mediation can assist with resolutions to a dispute in the biotech industry. This also reflects a mediation in which both companies wanted to preserve their relationship. Preservation of business relationships with outside constituencies is very important, especially to a start-up, because it is difficult to expand while making enemies. 

It is also difficult to grow when internal conflicts go unresolved.  As noted at the outset of this article, those disputes that involve the partners, members and employees can become emotionally costly and operationally burdensome and can even threaten the well being of the owners, partners and the business. Any start up biotech owner who has had a falling out with his partner or has had two talented employees at odds with each other can testify to how distracting and uncomfortable the work environment becomes, for everyone. Transformative Mediation, with a focus on quality dialogue, can be a wise choice for changing the situation and usually resolving the conflicts.  To illustrate, 

 Two equal partners of a growing biotech company were referred to mediation by their Vice President in a desperate attempt to save the company. The partners began the company as colleagues and also as friends. One was the creative force who dreamed up the products, the other was the business brains who got it to market and promoted the product. They needed each other. The creative force was going through a divorce with his wife, turning to alcohol and becoming less available to the firm. His products were always changing and money was being spent on laborious tests. He was increasingly unavailable to answer questions by the regulators.  He confessed that he just wanted to be bought out and move on, and was entertaining the bid of an outside competitor for his shares in the company.  Both owners chose a Transformative Mediation process, under the advisement of their VP.  Through mediation, the mediator helped to ensure that allof the points of views shared between the parties were discussed as well as, the possibilities about re-engagement with the company, respect, as well as departing from the company immediately or longer term, terms of a buyout, terms for a new operational agreement. Emotions were allowed in the mediation and were respected and discussed. They informed each other about what was wrong as well as what they felt strongly about. Through understanding and respect as well as evaluating hard data and legal choices, they chose a long term plan that re-solidified their partnership, found assistance personally and organizationally for the creative partner, re-energized the company short term, allowed them to create a succession plan to give the creative partner more space and the ability to find and transition new creative employees with oversight by the original partner, provided short term cash infusions and incentives with a later buyout intentionally termed so it would not cripple the company, and created new terms to the otherwise vanilla form partnership agreement. In short, the mediation process fostered their creating more thoughtful and responsive contractual terms to their situation which also strengthened the company, with terms dealing with the no unilateral sell outs of interests to third parties. What initially presented itself as a desperate situation became a long-term strategic opportunity through the Transformative Mediation process, with a highly skilled mediator who also had a legal background, but whose primary expertise was in working with the conflict and emotions and fostering the opportunities for the partners to make the decisions best for each of them. 
Small start up biotech companies also have important choices regarding how to ward off and steer clear of other conflicts and problems by proactively calling upon the mediation process. For instance, the more knowledgeable companies are seeing the benefits and are choosing to incorporate a mediation clause in their legal written contracts. Such contracts include their partnership agreements, their employment agreements, their employee handbooks and their contracts with customers. The contractual language specifically sets forth that either party may initiate the mediation process and the other shall participate, that the mediation shall take place within thirty days or less of the initiation, unless otherwise agreed, that there will be up to two mediation sessions, unless otherwise agreed, that both parties shall be equally responsible for the cost, that only the parties will be final decision makers regarding the outcome, that no outcome will be binding unless agreed upon by the parties, and that the goal of the mediation will be facilitated dialogue and informed decision making by the parties affected. 
Biotech and other companies making a commitment to a collaborative process first before resorting to litigation are saving thousands of dollars and warding off internal and external conflict.  It is factors like these that help contribute to mediation’s increase in popularity recently. Regardless of the last two years of a slowed economy, mediation was on the rise nationally in all types of disputes  Add to this growth trend, the additional economic incentive to choose mediation related to the economic pressures for many businesses. According to WIPO, “the economic downturn is providing an incentive for stakeholders to seek more efficient and affordable means of resolving such disputes than through court litigation – making alternative dispute resolution (ADR) an increasingly attractive option.” It indeed may be the tipping point for companies to choose mediation; whereby to decide otherwise may be unwise or ill-informed.  Approximately 60% of all biotech cases involve patents, copyright, or trademarks. 5  Who best can resolve these matters than the parties themselves using a proactive  Transformative Mediation approach. Biotech’s may wish to rethink their budgets and prepare for the possibility of conflict resolution as well.  The amount set aside for mediation will pale in comparison to any legal litigation expenses for lawsuits taken to trial, amounts which are rarely budgeted for anyway in small start ups and can cripple a company’s profit and loss for that year.  When choosing mediation, a biotech company can certainly still rely on the advice of their legal counsel. Mediation does not replace that, although it often does replace adversarial lawyers when owners realize they have less of a legal problem and more of a potential conflict that could cause a legal problem. Who best understands the potential or actual conflict than the parties themselves. As it relates to biotechs who choose to mediate while also retaining counsel, what mediation changes is the way a company chooses to work with their legal counsel and for what purpose: as a legal advisor helping them with choices and legal implementation of such choices rather than a s a litigator with a mindset set zealously against the other party. The change is enormous. For those attorneys called upon in this fashion and who have the temperament to advise more holistically rather than to stir up the conflict through a narrow lawsuit lens, such attorneys are often as pleased with the mediation process and outcomes as are the client participants. Transformative mediation is the cutting edge offering a better process for a better outcome.
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